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RE: Docket No. OSHA–2010–0034 – Occupational Exposure to Respirable Crystalline Silica 

 

These comments are submitted for the record to the Occupational Safety and Health Administration 

(OSHA) on behalf of the National Federation of Independent Business (NFIB) in response to the notice of 

proposed rulemaking (NPRM) regarding Occupational Exposure to Respirable Crystalline Silica 

published in the September 13, 2013 edition of the Federal Register.  

 

NFIB is the nation’s leading small-business advocacy association, representing members in Washington, 

DC, and all 50 state capitals. Founded in 1943 as a nonprofit, nonpartisan organization, NFIB’s mission is 

to promote and protect the right of its members to own, operate, and grow their businesses. NFIB 

represents about 350,000 independent-business owners who are located throughout the United States. At 

least 25 percent of NFIB’s members are in industry categories that OSHA has identified will be directly 

regulated. 

 

Introduction 

 

Silica is a ubiquitous mineral that is naturally found in many materials that our economy and lives depend 

on every day. It is prevalent in the construction and manufacturing industries, though it is also found in 

dozens of other commercial applications. Given the widespread use of materials containing silica, this 

NPRM will have a substantial economic impact on small businesses in many sectors. OSHA estimates 

that about 533,000 businesses – most of which are small businesses – and 2.1 million workers are 

covered. 

 

OSHA is proposing to reduce the permissible exposure limit (PEL) for respirable crystalline silica by half 

for most industries, and by 80 percent for the construction industry. This is despite Centers for Disease 

Control and Prevention (CDC) data that shows that between 1968 and 2007 silicosis deaths dropped 93 

percent – from 1,157 to about 150
1
. This success comes even though OSHA has been unable to ensure 

compliance with the current PEL. OSHA’s own compliance data shows that about 30 percent of covered 

businesses are not in compliance. Yet rather than focus on helping those businesses attain compliance, 

OSHA is proposing a substantial reduction of the PEL that will require expensive measures that may be 

unnecessary – causing even more businesses to be out of compliance. 

 

OSHA has also failed to meet its obligations under the Regulatory Flexibility Act (RFA) and its 

amending law, the Small Business Regulatory Enforcement Fairness Act (SBREFA). The agency is 

                                                           
1
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underpinning its legal obligation to conduct a small business impact analysis on a Small Business 

Advocacy Review (SBAR) panel that is more than a decade old. Substantial changes in technology and 

work practices over the last ten years necessitate a new panel being convened before this proposal moves 

forward. Even disregarding this clear failure, OSHA ignores major recommendations of the 2003 panel, 

including a recommendation that OSHA withdraw the rulemaking because it was not clear that the rule 

would achieve OSHA’s objectives. 

 

Last but not least, NFIB’s Research Foundation has used OSHA’s figures to calculate the true economic 

impact of this NPRM and found that the agency has substantially underestimated the economic cost. 

OSHA’s estimate of $637 million in compliance costs is more than 11 times less than NFIB’s $7.2 billion 

in average lost real output per year. NFIB’s model calculates a net loss of 27,000 jobs over the ten year 

analysis window. 

 

NFIB strongly urges OSHA to withdraw the rulemaking because it has not shown that it is necessary, it 

will be extraordinarily expensive and complex to attain compliance, and it has failed to adequately 

consider the impact on small businesses and their employees. The comments below address these 

concerns and others. 

 

Elements of the proposed rule 

 

The primary change OSHA is seeking to make is a lowering of the PEL from 100 micrograms per meter 

cubed (μg/m
3
)

 
for general industry and maritime, and 250 μg/m

3 
for construction to 50 μg/m

3
 for both. 

This represents a 50 percent reduction in the PEL for general industry and maritime and an 80 percent 

reduction for construction. 

 

If new air monitoring requirements show a reading below the PEL, employers are responsible for a 

number of requirements. Employers must designate a regulated work area (which includes marking the 

area and limiting access only to certain personnel), provide and ensure employee use of respirators, and 

ensure personal protective equipment (PPE) provided is removed and cleaned before the employee 

removes the respirator. Importantly, when taking steps to reduce exposure, employers are required to use 

engineering and work practice controls. PPE such as respirators are not sufficient. Employees cannot be 

rotated to different locations to lower their average exposure. 

 

Respirators must be worn when exposures exceed the PEL during installation of engineering and work 

practice controls, during work operations when engineering controls are not feasible or insufficient to 

reach the PEL, or when an employee is in the designated work area or where use is required by the access 

control plan. 

 

Employers must provide for medical surveillance for any employees exposed at levels below the PEL for 

30 days or more per year. This includes an initial exam within 30 days of initial assignment unless the 

employee received a similar exam within three years, to be followed with a periodic exam every three 

years. Employers must provide medical opinions to employees within 45 days of the exam. 

 

As far as paperwork and recordkeeping requirements, employers must update their hazard communication 

plan with a section describing how the company intends to comply with the NPRM and keep virtually all 

records of each of the elements above in order to show a good faith effort at compliance. 

 

In addition to establishing a lower PEL, OSHA seeks to create an “action limit” of 25 μg/m
3
. This action 

limit would require additional measures at this level. These measures include three types of assessments. 

The first is an initial assessment required for employees who are or expected to be exposed to the action 

limit unless monitoring has occurred within 12 months of the effective date under similar conditions or 
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objective data shows that silica cannot be released at or above action limit under any expected conditions 

of processing, use, or handling. 

 

If the initial assessment shows exposures at the action level then employers are required to do a second 

type of sampling, called a periodic assessment, requiring sampling at least every six months. If readings 

are lower than 25 μg/m
3
 sampling must occur at least every three months. Sampling must continue until 

two consecutive measurements at least seven days apart are below the action limit. 

 

A third type of assessment, known as an additional assessment, is required when a change in production, 

process, control equipment, personnel, or work practice may result in exposure above action limit. 

 

OSHA has not analyzed full compliance with the current PEL 

 

OSHA’s ostensible goal for this rule is to reduce workplace exposure to crystalline silica – which it 

estimates would save 688 lives annually. Reducing exposure is a worthy goal. However, NFIB does not 

believe that a new regulatory scheme is necessary. OSHA could achieve its desired effect by helping 

those 30 percent of businesses not in compliance with the current PEL comply and allow technology to 

progress as it has over the last several decades. 

 

OSHA analyzed nine regulatory alternatives to the NPRM. However, none of those alternatives include 

the most logical alternative given the success of the current standard over the last 40 years – OSHA 

ensuring compliance with the current PEL. By failing to do this, OSHA is sending a signal – intended or 

unintended – that it would prefer to saddle small businesses with billions of dollars in annual compliance 

costs rather than make the current scheme work as originally intended. 

 

What is worse, the 2003 SBAR panel relied upon by OSHA for this NPRM specifically recommended 

that OSHA study how improved compliance with the current PEL could meet OSHA’s goal for this 

rulemaking. Failure to study the obvious alternative is reason enough to withdraw the NPRM and 

reevaluate what will protect workers with the most reasonable costs. 

 

Other ways OSHA has not demonstrated a need for the rule 

 

In searching for a justification for this rule OSHA overestimates the number of lives saved, overstates the 

market failures present under the current regulatory structure, and does not adequately consider how 

improved compliance assistance would help meet the goal of reducing silica-related workplace diseases. 

 

OSHA’s estimate of lives saved 

 

OSHA’s analysis concludes that 688 lives will be saved annually from this NPRM by preventing cases of 

silicosis, the primary disease caused from exposure to respirable crystalline silica, and other respiratory 

and renal illnesses. More than half of these saved lives, 375, will be prevented cases of silicosis that 

would have led to deaths. However, according to the CDC, only about 150 deaths per year occur in cases 

where silicosis was the underlying cause or a contributing factor. Therefore, OSHA has overestimated 

lives saved from silicosis by about 150 percent. 

 

OSHA’s analysis of market failure 

 

OSHA says there is market failure because all four components needed for markets to work properly are 

violated (perfect information, no externalities, perfect competition, and market equity and justice). The 

agency concludes that the wages employees receive for doing silica-related jobs does not adequately 

reflect the potential costs of silicosis contraction. 
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OSHA believes there is imperfect information in the marketplace. Specifically, it claims employers have 

limited economic incentives to identify the health and safety risks that their workers bear. They also have 

little incentive to share information with employees. If they do find a solution that makes their workplace 

safer, they have little reason to share knowledge with competitors since that knowledge is a competitive 

advantage. OSHA also says employees cannot draw a logical conclusion between workplace conditions 

and chronic disease, plus workers have difficulty adequately reconciling low-probability, high-

consequence events. 

 

Regarding externalities, OSHA says that the costs of treating silica-related illnesses get passed on to 

society through social security and other non-workers’ compensation programs. 

 

In addition, there is imperfect competition because the national job market is not one market but many 

markets differentiated by location, occupation, and other factors. Plus, in wage negotiations employers 

have the advantage. Most job markets are dominated by one or a few firms, particularly in rural areas. 

Though ostensibly workers could move to more competitive areas, in reality they can’t because of ties to 

a particular area. Also, workers cannot quit their job without costs. Employers therefore offer less 

compensation than is warranted considering the risks and have less incentive to invest in a safer 

workplace. 

 

Finally, the agency states, even if wages were enough to compensate for the risk, the health issues 

involved are not just. 

 

NFIB finds two overarching problems with this analysis. First, the evidence cited for each market 

condition is very general, and could be used as a justification for virtually any type of perceived 

workplace market failure in the American economy. Regardless, none of these justifications necessitate 

further government intervention. Second, OSHA seemingly makes its case about market failures without 

acknowledging that the government has already intervened in the market, with success. That success has 

only been limited by OSHA’s inability to help the 30 percent of the market not in compliance achieve it. 

 

It is troubling that rather than analyze the less expensive, or intrusive, option of working to ensure 

compliance with the current PEL, OSHA wants to introduce a new standard with added expensive 

employer responsibilities. 

 

NFIB is far from the only group to conclude that OSHA failed to justify its actions in this NPRM. The 

Mercatus Center and the George Washington University Regulatory Studies Center (GWRSC) each 

submitted public-interest comments regarding OSHA’s description of the need for the rule. In each case, 

the authors found that the agency’s analysis and justification for the NPRM lacked substantially. 

 

The Mercatus Center’s comments concluded that “OSHA has failed to make a strong and compelling case 

that it knows best how to protect workers from silica exposure. It has not developed what an optimal 

regulation might look like, overstated market failure arguments for regulation, ignored compliance issues, 

and greatly overestimated benefits while underestimating costs associated with the proposed regulation.”
2
 

 

Similarly, the GWRSC comments determined that “OSHA’s proposal does not recognize or attempt to 

explain the decline in silicosis mortality reported in the literature. Instead, without justification, it assumes 

these observed trends will abruptly stop unless OSHA issues the proposed regulation. Not only is this 

analytical approach certain to overstate the risk-reduction benefits attributable to the rule, but it misses 

opportunities to identify and encourage successful risk-reducing practices. Despite using an unrealistic 

                                                           
2
 Document No. OSHA-2010-0034-1819 



NFIB Comments on Docket No. OSHA–2010–0034  February 10, 2014 

 

5 
 

baseline assumption of no reduction in risk absent the rule, OSHA’s estimated benefits are less than what 

would be projected if past trends were simply to continue.”
3
 

 

OSHA offers no explanation for how it would ensure compliance with the proposed PEL 

 

Given that the primary reason for why the current PEL has not been as successful as it could be is because 

OSHA has not been able to ensure compliance, it is illogical that the agency would decide the best way to 

further lower silica-related deaths and illnesses is to lower the PEL, add in expensive new employer 

requirements, and include a virtually unattainable action limit. If OSHA cannot ensure compliance with 

the current standard, why would it seek to layer on more requirements and more stringent standards, 

which would further tax OSHA compliance and enforcement staff? 

 

This NPRM is problematic in that respect. What is further problematic is that OSHA does not offer any 

type of explanation for how it will ensure compliance with what they propose. OSHA needs to address 

how it expects to achieve compliance with the employer community. Our fear is that rather than helping 

the business community attain compliance with this proposed rule, OSHA would simply use these 

heightened standards and requirements to impose more penalties on small businesses during routine 

inspections or in response to complaints regarding some other workplace issue. OSHA should not 

interpret more penalties or fines, in and of itself, as helping employees that may face heightened silica 

exposure. 

 

OSHA’s inadequate Regulatory Flexibility Act compliance 

 

Under the RFA and SBREFA, OSHA has certain obligations to meet to adequately consider the impact of 

a regulation on small businesses. 

 

Specifically, section 609 of the amended RFA requires OSHA to perform adequate outreach to small 

businesses when a proposed rule is expected to have a significant economic impact on a substantial 

number of small entities. In such a case, OSHA is to convene a SBAR panel of small entity 

representatives (SERs) to obtain input on a forthcoming proposed rule. 

 

In 2003, OSHA convened a panel each for general industry and construction regarding a forthcoming 

silica rule that was later put on hold. These panels overwhelmingly recommended that OSHA not 

continue to pursue a rule. The panels determined that the rule was unnecessary, overly burdensome, and 

would not necessarily address the problem. The following comes from the final panels report: 

 
Most SERs felt that a new silica rule is not needed at this time. In general, the SERs felt that the 

existing problem does not warrant the expenditures that would be required by OSHA’s draft 

proposed standard. Many SERs questioned what a new standard, particularly one that would 

change the PEL, would accomplish. Many SERs felt that the major problem was with 

noncompliance with the existing standard. Given this view of the problem, these SERs felt that a 

new standard would simply force those already in compliance to spend more money, while doing 

nothing to end existing noncompliance.  

 

As discussed below, the Panel recommends that OSHA give consideration to the alternative of 

improved enforcement of and expanded outreach for the existing rule rather than a new rule. In 

addition, the Panel recommends that OSHA carefully study the effects of existing compliance and 

outreach efforts, such as the Special Emphasis Program on silica, with a view to better delineating 

the effects of such efforts. This examination should include (1) a year-by-year analysis of the 
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extent of noncompliance discovered in OSHA compliance inspections, and (2) the kinds of efforts 

OSHA made to improve enforcement and outreach. 
 
Rather than convene a new panel for this NPRM, OSHA is using the 2003 panel to meet its obligations 

under the RFA. This raises several problems and highlights OSHA’s insistence on continuing on with a 

rule that will not achieve its desired effects. 

 

The first problem raised is clearly the adequacy of the panel. Per section 609(A) OSHA must perform 

outreach through the reasonable use of techniques, including panels. Relying on a ten-year old panel is 

not reasonable, and shows a lack of good faith on the part of the agency to comply with this legal 

requirement. As an example, this NPRM covers hydraulic fracturing — an industry that was nascent ten 

years ago and was not discussed by either the SBAR panels or the draft rule they considered. 

 

Changes in technology have made things safer for workers and helped further lower respirable silica 

exposures. Affected businesses have reported to us that there is now widespread use of devices that 

release water at the point of cutting to help reduce dust particles dispersed in the air. There is also greater 

use of tools with dust collection components that help prevent particles from being breathed in. These are 

just a couple of examples where OSHA’s 2003 panel is not reflective of current technologies. 

 

Two NFIB members that participated in the 2003 SBAR panels disapprove of OSHA using that panel for 

this NPRM. Specifically, they cited changes in work practices and technology as key reasons why a new 

panel should have been convened before the NPRM was published. In addition, one noted that the new 

data that OSHA has put forward in an attempt to justify the NPRM still does not demonstrate a risk to 

workers that would require additional regulation, nor does it demonstrate that OSHA’s proposed scheme 

would actually achieve its goals. 

 

NFIB strongly believes that OSHA has not fulfilled its legal obligations under the RFA and urges the 

agency to, at a minimum, withdraw this NPRM and convene a new panel to adequately reflect changes 

that have occurred since 2003. 

 

Issues related to specific requirements of the NPRM and the PEA 

 

This NPRM would lower the PEL and establish substantial new responsibilities for employers. These 

requirements are not only expensive and complex, they are also in many cases not feasible. NFIB’s 

specific concerns with these requirements are below. 

 

More stringent PEL 

 

OSHA has not clearly shown that a PEL of 50 μg/m
3 
is unquestionably safer than the current PELs. The 

data OSHA relies on is old and uses sampling methods that OSHA itself has said are antiquated. 

Reducing exposures to this level will be extremely difficult for employers. Such a low trigger will bring 

thousands of businesses into a situation where they will have to take costly measures to lower exposures 

that may not be necessary. 

 

Importantly, literature cited in OSHA’s Preliminary Economic Analysis (PEA) shows that with lower 

thresholds air quality sampling gets less accurate. A PEL of 50 μg/m
3 
is on the low end of what can be 

measured accurately. NFIB is concerned that sampling and analyzing confusion will cause employers to 

be overly cautious and deploy certain silica mitigation measures that are not necessary. This scenario 

would make OSHA’s regulatory scheme even less effective and more economically harmful.  
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A better approach for the agency would be to maintain the current PELs and use its resources on helping 

those businesses covered that are unable to reach compliance with those levels. The proposed PEL may 

be unnecessary to achieve the goals OSHA aims to reach at extraordinary costs to employers and 

employees. 

 

Action level 

 

Ostensibly, an action level would be useful to help create conditions that ensure workplace air quality is 

lower than the PEL. However, given the difficulty in accurately measuring silica levels at this threshold, it 

simply does not make sense. 

 

This provision effectively lowers the PEL to just 25 μg/m
3
, a level which is tremendously low given the 

success of the current PELs in lowering death and illness rates from silica. NFIB does not foresee how a 

small business will be able to safely determine it does not anticipate exposures at this level – so air 

monitoring requirements will be triggered in virtually all instances. This reality is vastly different from 

the cost assumptions OSHA makes in its PEA. 

 

Regulated areas and access control plans 

 

The NPRM would require employers to identify regulated areas or establish access control plans to help 

minimize the number of employees that could be exposed to silica levels beyond the PEL. The NPRM 

defines regulated areas as “wherever an employee’s exposure to airborne concentrations of respirable 

crystalline silica is, or can reasonably be expected to be, in excess of the PEL.” 

 

In practicality, small business owners will make their entire job sites regulated areas. The threshold for 

what could be considered a regulated area is a low one and to be safe small businesses will err on the side 

of caution. In OSHA’s PEA, it derived lower costs by assuming small businesses would have the 

omniscience to know exactly what areas of a job site should be regulated areas. This assumption is 

disconnected from the reality of the workplace, particularly given the vaguely worded definition of 

regulated area included in the proposed rule. 

 

Employers can choose to develop written access control plans instead, but this option would still require 

“a competent person to identify the presence and location of any areas where respirable crystalline silica 

exposures are, or can reasonably be expected to be, in excess of the PEL,” –essentially the same actions 

as the regulated areas option. 

 

This section of the proposed rule will require intensive use of time and resource for small companies, 

particularly in the construction industry where new job sites begin and end frequently. OSHA has not 

adequately considered the impact of this provision on small businesses. 

 

Methods of compliance 

 

The primary means of compliance OSHA would require with this NPRM are the use of engineering and 

work-practice controls. Use of respirators to get in compliance with the PEL is only allowed if 

engineering or work-practice controls are unable to attain the PEL.  

 

NFIB understands that it is OSHA’s position that engineering and work-practice controls should be used 

first in situations like these. This is because OSHA feels that PPE, such as respirators, is susceptible to not 

being worn or properly used by employees. 
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However, requiring expensive engineering and work practice controls are not as economically feasible as 

the use of PPE. OSHA’s definition of economically feasible is different from what small business owners 

would consider. This requirement will push many small businesses to, and beyond, the brink of economic 

viability. 

 

OSHA’s inadequate PEA, which will be addressed further below, does not properly account for the 

engineering costs associated with this rule – particularly for the construction industry which may have 

many job sites affected. 

 

Medical Surveillance 

 

OSHA’s NPRM would require employers to provide for no cost medical surveillance for any employees 

exposed at levels below the PEL for 30 days or more per year. This includes an initial exam within 30 

days of initial assignment unless the employee received similar exam within three years, to be followed 

with a periodic exam every three years. Employers must provide medical opinions to employees within 45 

days of the exam. 

 

NFIB believes that OSHA’s PEA does not adequately reflect all costs associated with medical testing, 

especially for those businesses in rural areas that may have to drive multiple hours to get to a doctor. In 

addition, one member told us that his company requires workers go to the doctor with another employee. 

Therefore, the time of two employees is taken away from the job site in order for testing to take place. 

OSHA should revise its cost estimate to reflect these realities in the small business sector. 

 

Recordkeeping 

 

The recordkeeping burden for this NPRM is extraordinary. Employers will have to maintain and make 

available records of all activities relating to each requirement of the rule if the company wants to ensure it 

can show a good-faith effort to comply. Because some aspects of OSHA’s recordkeeping provisions 

require maintenance of documents for 30 years, the amount of paperwork that will have to be kept will be 

staggering. 

 

NFIB research shows OSHA severely underestimates costs to businesses and economy 

 

In addition to those items mentioned above, OSHA’s PEA substantially underestimates the costs that 

small businesses will face complying with the proposed rule. OSHA estimates total compliance costs for 

employers to be $637 million annually over ten years. The average annual cost for all firms will be 

$1,242, while those firms with 20 or fewer employees – truly small businesses – will have an average cost 

of $550.  

 

OSHA finds the costs to be insignificant relative to the revenues and profits of the industries it examined. 

However, the financial figures it uses for the analysis are from 2008 and earlier – before the recession. In 

many industries, particularly construction, revenues and profits are lower today than they were back then. 

The costs accordingly represent a higher percentage of impact today than six years ago. To obtain a 

realistic projection of impact, OSHA should redo the analysis with current figures. 

 

Further, in determining the cost estimate of this NPRM, OSHA has assumed full compliance with the 

current PEL – even though its own data show that 30 percent of the regulated population is not currently 

in compliance. Therefore, the cost estimate is entirely inaccurate even assuming all other assumptions are 

true. 
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Regardless, NFIB’s Research Foundation conducted its own analysis with NFIB’s Business Size Insight 

Model and – using OSHA’s own compliance cost estimates – found the total costs for employers to 

average $7.2 billion annually over 10 years.
4
 The study also found net job losses of 27,000 jobs over the 

ten year analysis window. A copy of the report is submitted for the rulemaking record as an appendix to 

these comments. 

 

Importantly, the NFIB study found that for general industry and maritime firms with four or fewer 

employees costs were more than double the costs facing employers with 100-499 employees. Specifically, 

the smallest firms will face $2,211 per year while the 100-499 employee group would realize $1,008 per 

year. For construction, the smallest firms would face nearly $4,000 per year – nearly eight times over 

OSHA’s estimate. 

 

NFIB believes it is clear that OSHA needs to substantially revise its economic analysis. First of all, 

OSHA uses pre-recession figures that do not offer a true look at today’s economic reality. Secondly, 

NFIB’s own research using OSHA’s data shows that real lost output will be dramatically larger than the 

agency’s estimate. 

 

Conclusion 

 

NFIB strongly urges OSHA to withdraw this rulemaking in light of the comments above. To our dismay, 

there is a litany of problems – more than we have had time to address here given the short comment 

period OSHA has given the public. Primarily, however, OSHA has not done the required analysis on 

whether it could achieve its objectives by ensuring compliance with the current PEL. Secondly, it’s other 

justifications for further regulation in this area fall flat. 

 

Third, OSHA offers no explanation for how it would ensure compliance with the new PEL when it cannot 

adequately do it for the current PEL. Fourth, OSHA’s reliance on a more-than-a-decade-old SBA panel is 

inadequate to meet RFA and SBREFA requirements. Fifth, there are plenty of problems with the specific 

new requirements of the rule. Last but not least, NFIB research shows that OSHA’s cost analysis 

underestimates costs by at least 1,100 percent. 

 

We appreciate the opportunity to comment on the NPRM. Should OSHA require additional information, 

please contact NFIB’s manager of regulatory policy, Daniel Bosch, at 202-314-2052. 

 

 

Sincerely,  

 

Dan Danner 

President and CEO 

NFIB 

                                                           
4
 Chow, Michael J. Economic Impact Analysis of a Respirable Crystalline Silica Permissible Exposure Limit of 50 ug/m3 Using 

the Business Size Insight Module. NFIB Research Foundation. January 16, 2014. (attached) 


